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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     280 of 2017 
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Penal Code arising out of G.R. 

Case No. 3032 of 2017 
Committed by Judicial 
Magistrate, 1st class, Sonitpur, 
Tezpur. 
 

Present      :- Sri Ashok Kr. Bora,   
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S/o Late Moniram Nath 
Vill- Bamunbari 
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J U D G M E N T   

 

1.  In this case, accused Sri Khira Nath is put for trial for allegation of 

charge, u/s 302 of the IPC.  

2.     The factual matrix, according to FIR, in brief, is that, on 09-08-2017 

the accused after quarrelling with his own son Kirshna Nath assaulted him 

by means of a piece of solid bamboo upon his whole body and head, as a 

result, said Krishna Nath was died. Thereafter on 10-08-2017, at about 

1.30 p.m., accused Khira Nath himself informed the matter to the villagers 

and village headman. Hence, this prosecution case.  

3.   The ejahar was lodged by complainant Sri Humeswar Nath before 

the O/C of Jamuguri Police station on 10-08-2017. On being receipt the 

ejahar, the O/C Jamuguri Police station registered the case, vide Jamuguri 

PS Case No. 100/17, u/s 302 of the IPC. 

4.     After completion of usual investigation, the O/C Jamuguri PS sent 

up the case for trial against the accused Khira Nath u/s 302 of the IPC. 

5.     On being appeared the accused before this court, after hearing of 

parties and on perusal of the record, framed charge u/s 302 of the IPC 

against the accused Khira Nath. Particulars of the charge are read over and 

explained to accused to which he pleaded not guilty and claimed to be 

tried. To substantial the case, prosecution examined as many as 8 (eight) 

numbers of witnesses including the informant, doctor who conducted post 

mortem upon the dead body, wife and daughter-in-law of the accused. 

After completion of prosecution evidence, accused was examined u/s 313 

Cr.P.C. All the allegations made against the accused and the evidence 

appears against the accused are put before him for his explanation where 

he denied the evidence and declined to give defence evidence. 

6.     I have also heard argument put forwarded by learned counsel for 

both parties. 

 



3 
 

Sessions case No. 280 of 2017 Page 3 
 

7.    The point for decision in his case is that : 

1. Whether on 09-08-2017 at night, at Bamunbari Bongali 

gaon under Jamuguri P.S. accused committed murder by 

intentionally or knowingly causing the death of his son 

Krishna Nath by assaulting with a piece of bamboo  and 

thereby committed an offence punishable u/s 302 of the 

IPC?  

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.     PW-1 Sri Humeswar Nath, who is the complainant of this case,  

stated that the incident took place in the month of August, 2017 i.e. during 

the period of flood. At the time of incident, he was at market. At that time 

one of the boy of their village informed him that Krishna Nath was died. 

Immediately, he rushed to the place of occurrence i.e. the house of Krishna 

Nath. Deceased was the son of the accused. There he saw a gathering. He 

has also seen the dead body of Krishna Nath lying in the floor and covered 

with a white cloth. He has also noticed injury on the head and chest on the 

deceased. Blood was oozing. The dead body was found smeared with 

blood. While he came out he met accused who was sitting in the court-

yard. He asked him how the incident took place. The accused narrated 

about the incident and confessed before him that he killed his son, 

because, how long he bear the torture of his son. He also stated that in the 

previous night his son (deceased) has also assaulted him. Deceased/son 

has also torn his “lagun”. Then he lost his patience, assaulted his son by 

means of a solid piece of bamboo. He being the secretary of VDP he 

lodged the ejahar before Jamugurihat Police Station. The ejahar was 

written by Ritali Haloi as per his dictation. The ejahar was read over to him 

and on being satisfied, he put his signature thereon. Ext. 1 is the ejahar 

and Ext. 1(1) is his signature. Police came to the place of occurrence. 

Accused produced the piece of bamboo. Police seized the said bamboo vide 

seizruelist Ext. 2 and and Ext. 2(1) is his signature. Police also conducted 
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inquest upon the dead body. Ext. 3 is the inquest report and Ext. 3(1) is 

his signature.   

 Though he has been exposed to long cross-examination except 

giving many suggestions the evidence as to on being came to know about 

the death of Krishna Nath he rushed to the place of occurrence where he 

saw a gathering and also seen the dead body of Krishna Nath was lying in 

the floor and covered with a white cloth, the dead body was found 

smeared with blood, while he came out he met accused who was sitting in 

the court-yard, on being  asked the accused how the incident took place, 

the accused narrated about the incident and confessed before him that he 

killed his son, because, how long he bear the torture of his son, in the 

previous night his son (deceased) has also assaulted him, torn his “lagun”  

as a result, he lost his patience and assaulted his son by means of a piece 

of bamboo has remained unchallenged.   

10.    PW-2 Sri Nabin Nath, who is the Goanburah, stated that accused is 

his co-villager. The incident took place in the month of July/August, 2017 

i.e. during the period of flood. At the time of incident, he has been to 

Tezpur. At about 4 p.m., the VDP secretary rang him stating that Krishna 

Nath, son of accused, was died. He asked him to come directly to the 

police station as the dead body has already been taken to the police 

station.  Then at about 7 p.m., he reached the police station. The dead 

body was kept in one vehicle. He has not seen the dead body. When he 

enquired accused he told him that in the previous night deceased assaulted 

him, he even drives him out. Deceased forcefully torn his “lagun”. Then he 

lost his patience, assaulted his son by means of a piece of solid bamboo. 

Police seized the piece of bamboo vide seizurelist Ext. 2 and Ext. 2(2) is his 

signature. Police also conducted inquest upon the dead body of Krishna 

Nath. Ext. 3 is the inquest report and Ext. 3(2) is his signature.     

 In cross-examination, he admitted that he has not seen the dead 

body of deceased Krishna Nath. He has also not seen the alleged weapon 

of offence i.e. the piece of solid bamboo.  Police asked him to sign in Ext. 

2 and 3 so he put signatures thereon.  
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11.     PW- 3 Smt Rina Nath, the daughter-in-law of the accused and wife 

of the deceased, has stated that the incident took place about three 

months ago. In the year 2001 she has married to Krishna Nath. In the year 

2005 due to torture caused by Krishna Nath she has left her matrimonial 

house along with her only son Rakesh. Since then, she resides at her 

parent’s house. After the incident, one person sent to her by the villagers 

informing that her husband was died.  At home she saw the dead body of 

her husband with injury on his head. Blood was oozing. There she came to 

know from the villagers that the accused has killed her husband by 

assaulting. Thereafter, she left the place.  

In Cross- examination she admitted that till she stayed with her 

husband, her husband used to drink liquor and used to assault his parents 

and her and due to the said reason on 26-9-20105 she left her house. 

Thereafter, she has not visited matrimonial house. She heard whisper of 

the villagers stating that father has killed his son. 

12. PW 4 Smti Swarna Devi, mother of the deceased and wife of the 

accused, stated that the incident took place on or about three months ago. 

On the day of incident, she was at her daughter’s house, who was married 

and resides at her husband’s house. On being came to know about the 

incident, she rushed to her home and on arrival, she came to know that 

the dead body of her son was taken to the police station. Her deceased 

son always tortured them after consuming liquor. He has always beaten 

them after consuming liquor that lead to a breach of peace. Her deceased 

son was also driven out his wife by torturing her but they have borne such 

torture patiently. Thereafter she came to know that her deceased son took 

quarrel with his father and then the father assaulted her son by means of a 

bamboo, caused him death.   

  Though she has been exposed to long cross-examination except 

giving many suggestions the evidence as to on being came to know about 

the incident, on arrival at home, she came to know that the dead body of 

her son was taken to the police station, her son always tortured them after 

consuming liquor, her son always beaten them after consuming liquor, that 
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led to a breach of peace, her deceased son was also driven out his wife by 

torturing her but they have borne such torture patiently and thereafter she 

came to know that her deceased son took quarrel with his father i.e. the 

accused and then the father assaulted him by means of a bamboo as a 

result death caused to him has remained unchallenged.   

13. PW 5 Sri Rupeswar Nath, stated that accused Khira Nath and 

deceased are his neighbour. The incident took place on or about three 

months ago. The deceased is a habitual drunker. He always after 

consuming liquor raised alarm and caused atrocities, which he knew for 

last fifteen years. For the atrocities caused by accused, his wife had to 

leave her matrimonial house. In the next day of the incident, at about 2 

p.m., accused came to them and reported that his son was lying dead. He 

went to the house of accused when police arrived. He saw the deceased 

was lying in injured condition. Blood was oozing from his head injury. 

Accused confessed that he has killed his son by means of a piece of solid 

bamboo. 

 In cross-examination, he admitted that he has not been to the 

police station but he has been to the house of the accused at about 2.30 

p.m. He entered into the room of the house of the accused. He saw a 

gathering of consisting 70 persons. For the said character, the deceased 

was dislike by the villagers. On the day of occurrence, he has not heard 

hullah in the house of the accused.    

14. PW 6 Dr. Mridurupam Gogoi, Medical Officer, who conducted post 

mortem on the dead body of the deceased, stated that on 11-08-2017 he 

was working as Medical & Health Officer -1 at Kanaklata Civil Hospital, 

Tezpur and on that day, at about 2.50 p.m. he performed post-mortem 

examination, on the dead body of Krishna Nath, S/O Khiranath Jogi, 42 

years, male, hindu, of Bamunbari Bongaligaon, PS Jamuguri   in reference 

to Jamuguri PS Case No. 100/17 u/s 302 of the IPC, on being escorted and 

identified by UB Constable 123 Lila Kanta Nath and Humeswar Nath and   

found the following: 
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External appearance. 

 42 years, hindu male, Rigor mortis present. Laceration present over 

left parietal area, size is 5 x 3 x 2 cm with fracture of underlying bone. 

 Another lacerated wound present over right frontal scalp size is 3 x 

2 x 1 cm with fracture of underlying bone.          

  All other organs are healthy.   

Description of injury: 

 42 years, hindu male, Rigor mortis present. Laceration present over 

left parietal area, size is 5 x 3 x 2 cm with fracture of underlying bone. 

 Another lacerated wound present over right frontal sculp size is 3 x 

2 x 1 cm with fracture of underlying bone. 

OPINION  

    The death occurred due to brain injury caused by blunt object and 

time since death more than 12 hours approximately.   

  Ext. 4 is the Post-mortem report and Ext. 4(1) is his signature and 

Ext. 4(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which is known to him. 

 In cross-examination, the doctor admitted that he examined the 

deceased at about 2.50 p.m. on 11-08-2017 and from that time the 

deceased died prior to more than 12 hours back. There is no any injury in 

the chest of the deceased Krishna Nath. He has not examined the alcoholic 

test on the deceased. If a person in state of alcoholic and fall on hard 

substance forcibly, then this type of injury may be caused.     

15. PW 7 ASI Lakhiram Terang stated that on 10-08-2017 he was 

posted at Jamuguri Police station. On that day, Investigating Officer of this 

case, SI Lakhi Kalita went to the place of occurrence and taken statement 

of relevant witnesses and also interrogated the accused who stated that he 

assaulted his son (deceased) with a piece of solid bamboo length about     

1½ feet. On being led and shown by accused the I.O. has seized the said 

solid bamboo from the house of the accused in his presence. Ext. 2 is the 

said seizurelist and Ext. 2(3) is his signature thereon.  
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 In cross-examination, he admitted that when he has been to the 

place of occurrence, he has met about 20-30 numbers of people. He knows 

that on that day, the Gaonburah of the said village was present, but he 

does not know his name. In Ext.2, the seizurelist, there is no any signature 

of Gaonburah. He has not seen the seized solid bamboo in the court which 

was seized on 10-08-2017, by the I.O. of the above case.  

16. PW 8 Sri Lakhi Kalita, Investigating Officer of this case, stated that 

on 10-08-2017, he was posted as SI of police at Jamuguri PS. On that day, 

the then OC, Jamuguri PS Raju Bahadur Chetry entrusted him to 

investigate the Jamuguri PS Case No 100/17. Ext. 1 is the ejahar filed by 

complainant Homeswar Nath. In the said ejahar the then OC, Jamuguri PS 

registered the case vide registration NO 100/17 and endorsed him for 

investigation. Ext.1(2) is the signature of the then OC, Jamuguri PS Raju 

Bahadur Chetry, which he knows on official communication. Accordingly, 

he proceeded to the place of occurrence i.e. Bamunbari and prepared 

sketch map. Ext.5 is the sketch map and Ext. 5(1) is his signature. Then he 

has recorded the statement of witnesses and seized one piece of solid 

bamboo length about 1½ feet which was shown by accused in the house 

of accused in presence of witnesses. The said seized solid bamboo is seen 

in the Court. Ext. 2(4) is his signature in the seizure list (Ext.2). M.Ext.1 is 

the said solid bamboo which was seized vide Ext.2.  He has also recorded 

the statement of accused. In the statement, accused stated that he shown 

the IO the solid bamboo by which he hit the deceased. On investigation he 

has found the dead body of the deceased in his house. Thereafter, he has 

conducted inquest upon the dead body of the deceased in presence of 

witnesses. He has seen the injury on the backside of the head of the 

deceased. He has also seen injury on the upper portion of chest and also 

seen blood was oozing out from the head injury. Ext.3 is the said inquest 

and Ext. 3(3) is his signature. Thereafter, he has sent the dead body for 

post mortem examination. He has also interrogated the accused and also 

recorded his statement and forwarded him before the Court. After 

collecting post mortem report and on completion of investigation, he filed 
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charge sheet against the accused Khira Nath under Section 302 of the IPC. 

Ext.6 is the charge sheet and Ext.6(1) is his signature.  

In cross-examination, he admitted that it came to know from the 

investigation, from the prosecution witnesses as well as villagers that 

deceased tortured to his parents after consuming liquor in several times. It 

is also came to know that deceased driven away his wife after consuming 

liquor and used to assault his wife also. Ext.2, seizure list was made shown 

to the Magistrate on 11-08-2017. He has not made any petition/prayer 

before the Court during investigation for giving confessional statement by 

any of the prosecution witnesses or the accused person. He has not sent 

the said seized bamboo to the FSL for ascertaining whether the said 

bamboo had any blood stain upon it or not. He has not taken any 

measures for taking finger print of the accused person and sending the 

same to FSL to ascertain whether there is any finger mark of the accused 

found in the said bamboo or not. He has also not seized any blood stain 

clothe of the deceased and sent the same to the FSL. He has not taken the 

statement of FIR writer Ritali Haloi and also the two daughters of the 

accused and also the neighbouring witnesses Purna Munda, Prafulla Nath, 

Jagat Nath, Rajit Nath and Jahon Munda’s son. He has taken the statement 

of accused at Police Station and thereafter, he was sent to the Court for 

judicial custody.   

The witness PW1-Homeswar Nath had not stated before  him that 

in the previous night his son (deceased) has also assaulted him, 

deceased/son has also torn his “Lagun” and then he lost his patience, 

assaulted the deceased by means of a piece of bamboo.            

17.  These much is the evidence of the prosecution. 
  
18. Defence plea is total denial while his statement was recorded u/s 313 

Cr.P.C.  

19. I have heard the learned counsel of both the parties.  

20. The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt. Firstly, in the present 
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case there is no eye witness to the occurrence, however, PW 4, the wife of 

the accused and mother of the deceased, stated that she came to know that 

the deceased son took quarrel with his father i.e. the accused, then father 

assaulted him by means of a bamboo and caused him death. But she has not 

stated from whom she heard about the incident. Secondly,  the so-called   

extra-judicial confession made by accused before the PW 1 Sri Humeswar 

Nath has not corroborated with the statement of PW 1 made before the I.O> 

u/s 161 Cr.P.C. Thirdly, though according to the evidence of the prosecution 

witnesses that the deceased sustained chest injury but post mortem report is 

silent as to any such chest injury. Fourthly, though according to the PW 1 

accused confessed before him by stating that on being came to know about 

the incident he went to the house of the accused where he saw gathering, he 

noticed injury on the head and chest of the deceased from where blood was 

oozing and while he came out he met the accused who was sitting in the 

court-yard and on being asked the accused confessed before him that he 

killed his son because how long he bear the torture of his son but the I.O. 

has failed to record the confessional statement of the accused u/s 164 Cr.P.C. 

Fifthly, non-examination of Johan Munda and one Nath and other 

neighbouring people of the place of the occurrence cast serious doubt to the 

occurrence. Lastly,  the alleged extra-judicial confession part is contradicted.  

21. To fortify the argument, learned counsel for the accused submitted 

the following case laws:   

1. Ganga Singh Vs. State of Madhya Pradesh reported in 2013 

Crl.L.J. (SC) 3966, 

2. Datun Singh Vs. State of Punjab reported in 1975 (4) SCC 

272, 

3.Swami Munda Vs. State of Assam reported in 1996(1) GLT 

579. 

4. Barnabas Induar Vs. State of Assam reported in 2007 (3) 

GLT 381 and  

5. Sahadeven and another Vs. State of Tamil Nadu reported in 

AIR 2012 (SC) 2435. 
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22. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that the prosecution has ably proved the case beyond any reasonable 

doubt by way of extra-judicial confession made by the accused before the 

PW 1, PW 2 and PW 5. Other circumstantial evidence such as – at the 

relevant time other than deceased and accused none was present at the 

house of the accused therefore, there is no suspicion that other than 

accused who assaulted the deceased. Besides, there is a clear evidence of 

prosecution witnesses that it is the deceased who after consuming liquor 

always torture the family of the accused even due to torture caused by 

deceased, his wife and child left their matrimonial house. In addition, due 

to continuous torture caused by deceased, the mother of the deceased has 

also left the house. Therefore, it cannot be ruled out that out of sudden 

anger and temptation caused by the accused, the accused was bound to 

assault the deceased by means of a piece of solid bamboo, therefore, the 

prosecution has ably proved the case beyond any shadow of doubt. Hence, 

the accused is required to be convicted under the charged section. 

23.   Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

24.  A close scanning of the record, it appears that to substantiate the 

case the prosecution has examined as many as eight numbers of 

witnesses. Five are non-official witnesses which includes the PW 1 - the 

complainant of this case, PW 2 - the village headman, PW 3- daughter-in-

law of the accused and wife of the deceased, PW 4 – mother of the 

deceased and wife of the accused and PW 5 – neighbor of the deceased. 

Other official witnesses are – PW 6- the doctor who conducted the post 

mortem upon the dead body of the deceased and PW 7 and 8 are the 

Investigating Officers. 

  A careful scrutiny of the prosecution witnesses narrated herein 

above, would go to show that admittedly there is no any eye witness to the 

occurrence. The prosecution case, therefore, has put to make out a case 

against the accused on the basis of circumstantial evidence.  
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25. An analysis of the evidence recorded in course of trial, it appears  

that there are several circumstances which appears against the accused. 

Firstly, the extra-judicial confession made by the accused before the PW 1 

Sri Humeswar Nath, PW 2 Sri Nabin Nath and PW 5 Rupeswar Nath. 

Second incriminating circumstance appears against the accused is that it 

is the accused who tortured all the family members including the PW 3 

Smti Rina Das, the wife of the deceased, PW 4 Smti Swarna Devi, the 

mother of the deceased.  PW 3, the wife the deceased stated that in the 

year 2005 due to torture by accused she left her matrimonial house with 

her only son Rakesh and since then they resides at her parental house. 

Similarly, the mother of the deceased Swarna Devi stated that her 

deceased son has also tortured them after consuming liquor. He has 

always beaten them after consuming liquor that led to a breach of peace. 

She also admitted that her deceased son was also driven out his wife by 

torturing her but they have borne such torture patiently. Similarly, the 

third circumstance is that the PW 1 himself stated that after came to know 

about the incident he rushed to the house of the accused where he found 

the dead body of the deceased was lying in injured with profusely bleeding, 

then he came out and met the accused   who was sitting in the court-yard 

and on being asked the accused confessed before him that he killed his 

son because how long he bear the torture of his son. PW 2 Sri Nabin Nath 

who also stated that on being came to know about the incident he went to 

the house of the accused, when he asked the accused, the accused told 

him that in the previous night his son assaulted him and even driven him 

out, the deceased forcefully torn his “lagun” then he lost his patience. 

Similarly, PW 5 Rupeswar Nath stated that the deceased was a habitual 

drunker. He always after consuming liquor raised larm and cused atrocities, 

which he knew for last 15 years. For the atrocities caused by accused, his 

wife had to leave her matrimonial house. Accused confessed before him 

that he has killed his son by means of a solid bambo. The fourth 

incriminating circumstance is that other than accused and deceased no 

third person was in the house of the accused where the incident took place 

at night. The fifth incriminating circumstance is that during investigation, 
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police has seized the said piece of bamboo vide seizurelist Ext. 2 and Ext. 

2(1) is his signature. Similarly, PW 2 also put signature Ext. 2(2) as seizure 

witness in Ext. 2 seizurelist when police seized the same from the house of 

the accused. The Investigating Officer – PW 7 also admitted that during 

investigation he seized the said solid piece of bamboo from the house of 

the accused vide Ext. 2 seizruelist where he put his signature Ext. 2(3). 

Therefore, the Investigating Officer has seized the said solid piece of 

bamboo from the house of the accused which the accused used in 

assaulting the deceased. The sixth incriminating circumstance is that the 

PW 6 Dr. Mridurupam Medical Officer, who conducted post mortem on the 

dead body of the deceased found laceration present over left parietal area, 

size is 5 x 3 x 2 cm with fracture of underlying bone. Another lacerated 

wound present over right frontal scalp size is 3 x 2 x 1 cm with fracture of 

underlying bone. The doctor opined that the death occurred due to brain 

injury caused by blunt object and time since death more than 12 hours 

approximately. It may be mentioned that the doctor conducted post 

mortem on 11-08-2017 at about 2.50 p.m. and according to the 

prosecution story, the deceased was died on 09-08-2017 at night, 

therefore, approximate proximity of the time in between the death of the 

deceased and the post mortem is found to be quite reasonable. The 

seventh incriminating circumstance is that according to the FIR, the 

incident took place on 09-08-2017, thereafter, on 10-08-2017 at about 

1.30 p.m. accused himself informed the matter to the villagers and village 

headman. Lastly, accused simply denied his guilt but failed to explain in 

details in section 313 Cr.P.C. how his son sustained such a severe lacerated 

as well as fracture injury while the deceased lives with him at the time of 

incident.  

26.    Learned counsel for the accused submitted in the argument that the 

informant of the FIR is not an eye witness to the occurrence, hence, raised 

doubt as to the FIR. 

 It is true that FIR was lodged by one Sri Humeswar Nath on the 

very day when he came to know about the incident i.e. on 10-08-2017. On 



14 
 

Sessions case No. 280 of 2017 Page 14 
 

the other hand, it is also a fact that he is not an eye witness to the 

occurrence.  

  In the similar situation, the Hon’ble Apex Court observed in 

Nankhu Singh Vs. State of Bihar (AIR 1973 SC 491) that - 

 “FIR is not a substantive piece of evidence. It is an 

information of a cognizable offence given u/s 154 Cr.P.C. and 

if there is any statement made therein it can only be used for 

the purposes of contradicting and discrediting a witness u/s 

145 of the Evidence Act. In the second place, the statement 

given by the informant need not necessarily be an eye 

witness account of what he has actually seen. There were 

others who had gone along with him who could have 

furnished him with information as to what transpired in as far 

as it was in their knowledge. If these aspects had been put to 

PW 11, he would have had an opportunity of explaining the 

statement made in FIR but since that the opportunity was not 

given, any comment based on the statement given by PW 1 in 

the FIR with without effect.”   

27. In the instant case, the FIR lodged by the informant on the very 

day when he came to know about the incident. The FIR  contains the name 

of the accused and also bears the brief description of the incident. As such, 

merely because the informant is not an eye witness cannot be ground to 

discredit the FIR.   

28. On perusal of the statements of the aforesaid witnesses, it is not 

disputed that at the relevant  time, the informant - PW 1, was at market 

and one boy of their village informed him that Krishna Nath was died. 

Immediately, he rushed to the place of occurrence i.e. the house of Krishna 

Nath where he saw a gathering. He has also seen the dead body of Krishna 

Nath lying in the floor and covered with a white cloth. He has also noticed 

injury on the head and chest on the deceased where blood was profusely 

oozing. While he came out, he met accused who was sitting in the court-

yard. On being asked the accused how the incident took place, accused 

narrated about the incident and confessed before him that he killed his 

son, because, how long he bear the torture of his son. He also stated that 
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in the previous night his son (deceased) has also assaulted him. Then he 

lost his patience, assaulted his son by means of a piece of solid bamboo. 

Thereafter, he lodged the ejahar.  

  PW 2 - the village Headman also stated that the incident took place   

in the month of July/August, 2017 i.e. during the period of flood. At the 

time of incident, he has been to Tezpur. At about 4 p.m., the VDP 

secretary rang him stating that Krishna Nath, son of accused, was died. He 

asked him to come directly to the police station as the dead body has 

already been taken to the police station.  Then at about 7 p.m., he reached 

the police station and found the dead body was kept in one vehicle. When 

he asked the accused about the incident, the accused told him that in the 

previous night deceased assaulted him, he even drives him out and as such 

he lost his patience, assaulted his son by means of a piece of solid 

bamboo.  

 Similarly, PW 3, the daughter-in-law of the accused and wife of the 

deceased, has stated that in the year 2005 due to torture caused by her 

husband she has left her matrimonial house along with her only son 

Rakesh. Since then, she resides at her parent’s house. After the incident, 

one person sent to her by the villagers informing that her husband was 

died. She then rushed to the house of the accused and there she saw the 

dead body of her husband with injury on his head where blood was oozing. 

There she came to know from the villagers that the accused has killed her 

husband by assaulting.   

  Similarly, the wife of the accused, PW 4 stated that on the day of 

incident, she was at her daughter’s house, who was married and resides at 

her husband’s house. On being came to know about the incident, she 

rushed to her home and on arrival, she came to know that the dead body 

of her son was taken to the police station. Her deceased son always 

tortured them after consuming liquor. He has always beaten them after 

consuming liquor that lead to a breach of peace. Her deceased son was 

also driven out his wife by torturing her but they have born such torture 

patiently. Thereafter she came to know that her deceased son took quarrel 

with his father i.e. the accused and then the father assaulted the deceased 
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by means of a bamboo, ultimately causing death. Her statement as to 

torture caused by deceased to them after consuming liquor is 

corroborated.   

29. Admittedly, in the present case at the relevant time in the place of 

occurrence, there was accused and deceased and the wife of the accused 

has been to outside to her daughter’s house. The incident took place inside 

the house of the accused.  

 PW 1, PW 2 and PW 5 clearly deposed before the court that 

accused made statement in the form of extra-judicial confession 

immediately after the incident. Since the incident took place inside the 

house of the accused, so it would be futile for the prosecution to expect 

any independent outsider as a witness. As discussed herein above, the 

accused made extra-judicial confession before the PW 1, PW 2 and PW 5 

after the incident.  

 Now, let us see, how these aforesaid extra-judicial confession can 

be used in the instant case by the prosecution.      

 

30.  It is held in Seikh Usuf V. State of West Bengal, reported in 

(2011) 3 Supreme Court cases (Cri) 620 where Hon’ble Apex Court 

held -    

“While dealing with a circumstance of extra judicial 

confession one must keep in mind that is a very weak type 

of evidence and requires appreciation with great caution. 

Extra-judicial confession must be established to be true 

and made voluntarily and in a fit state of mind. The word 

of „witness‟ must be clear, unambiguous and clearly 

convey that the accused is the perpetrator of the crime. 

The extra-judicial confession can be accepted and can be 

the basis of conviction if it passes the test of credibility”.  

 

31.  Coming to the present case, it is a fact that PW 1 stated that on 

being came to know about the incident, he rushed to the house of the 

accused and saw injury on the dead body of the deceased lying in the 
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house of the accused and while he came out, he met the accused . While 

he asked the accused how the incident took place, then the accused 

confessed before him that he killed his son, because, how long he bears 

the torture of his son. He also stated that in the previous night his son 

(deceased) has assaulted him and he has also torn his “lagun”. Then he 

lost his patience, assaulted his son by means of a piece of bamboo. 

Similarly, PW 2 also stated that at about 4 p.m., on the said day, on being 

came to know about the incident from the VDP secretary over  phone he 

directly went to the police station  as the dead body of deceased Krishna 

Nath has already been taken to the police station. At about 7 p.m. he 

reached the police station and found the dead body was kept in one 

vehicle. When he asked the accused about the incident, the accused told 

him that in the previous night deceased assaulted him, he even drives him 

out and forcefully torn his “lagun” and he lost his patience, assaulted his 

son by means of a piece of bamboo. PW 5 also stated that accused 

confessed before him that he killed the deceased. Thereby accused made 

statement in the form of extra-judicial confession before the PW 1, PW 2 

and PW 5 immediately after the incident.  

32. It is settled position of law that extra-judicial confession, if true and 

voluntary, it can be relied upon by the court to convict the accused for the 

commission of the crime alleged. Despite inherent weakness of extra 

judicial confession as an item of evidence, it cannot be ignored when it 

shown that such confession was made before a person who has no reason 

to state falsely and to whom it is made in the circumstances which tend to 

support the statement.  

33.    In Maghar Singh V. State of Punjab (AIR 1975 SC 1320), the 

Hon’ble Apex Court relying upon earlier judgment in Rao Shiv Bahadur 

Singh v. State of Vindya Pradesh (1954 SCR 1098), held that - 

“the evidence in the form of extra-judicial confession 

made by the accused to witnesses cannot be always 

termed to be a tainted evidence. Corroboration of such 

evidence is required only by way of abundant caution. If 

the court believes the witness before whom the confession 
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is made and is satisfied that the confession was true and 

voluntarily made, then the conviction can be founded on 

such evidence alone.”  

  In Narayan Singh V. State of M.P. (AIR 1985 SC 1678) 

Hon’ble Apex Court cautioned that –  

“it is not open to the court trying the criminal case to start 

with presumption that extra-judicial confession  is always 

a weak type of evidence. It would depend on the nature of 

the circumstances, the time when the confession is made 

and the credibility of the witnesses who speak for such a 

confession. The retraction of extra-judicial confession 

which is a usual phenomenon in criminal cases would be 

itself not weaken the case of the procedure based upon 

such a confession.”  

  Kishore Chand V. State of H.P. (AIR 1990 SC 2140) Hon’ble 

Apex Court held that – 

“an unambiguous extra-judicial confession possesses 

high probative value force as it emanates from the person 

who committed the crime and is admissible in evidence 

provided it is free from suspicious and suggestion of any 

falsity. However, before relying on the alleged confession, 

the court has to be satisfied that it is voluntary and is not 

the result of inducement, threat or promise envisaged 

under section 24 of the Evidence Act or was brought about 

in suspicious circumstances to circumvent sections 25 and 

26. The court is required to look into the surrounding 

circumstances to find out as to whether such confession is 

not inspired by any improper or collateral consideration or 

circumvention of law suggesting that it may not be true.”   

34.  In the instant case, the extra-judicial confession made by accused 

to PW 1, PW 2 and PW 5.  As noticed earlier, all the aforesaid witnesses 

are closely related to the accused in whom under normal circumstances, he 

(accused) would have confident, hoping help, protection and being 

safeguarded. The said confession has been made instantaneously, 

immediately after the occurrence and is not alleged to have been procured 
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under any undue influence, coercion or pressure. Though the accused 

expected a favour from the witnesses, yet none of them is stated to have 

promised to favour him in case he made a truthful statement regarding the 

occurrence. Under such circumstances, the evidence in the form of extra 

judicial confession made by the accused to PW 1, PW 2 and PW 5 are 

reliable, convincing, because it was made voluntarily and in a fit state of 

mind.  

35.  Another point is to be discussed in the present case is that as 

submitted by learned counsel for the accused the extra-judicial confession 

made by accused before the PW 1, PW 2 and PW 5 has not corroborated 

with the statement of PW 1, PW 2 and PW 5 made before the Investigating 

Officer u/s 161 Cr.P.C. On being thoroughly perused the statement u/s 161 

Cr.P.C. of PW 1 Humeswar Nath, PW 2 Nabin Nath and  PW 5 Rupeswar 

Nath, it appears that they have stated that after the incident they went to 

the house of the accused where the dead body of the deceased was lying 

in injured condition. When PW 1 came out he met the accused and on 

being enquired the accused how the incident took place, the accused 

stated to him that “how long he bear the torture of his son” and in the 

previous night his son assaulted him so he lost his patience and doing the 

said act. Though in his statement u/s 161 Cr.P.C. PW 1 did not clearly state 

that accused assaulted his son by means of a piece of bamboo but he 

stated that due to torture caused by his son, how long he bear the torture 

and in the previous night also deceased assaulted him where he lost his 

patience and assaulted his son. Therefore, it is not that as stated by 

learned counsel for the accused that he has not stated such statement 

before the Investigating Officer. However, it is true that PW 1 may not 

stated exactly the word stated before the court. It appears that said PW 1 

Humeswar Nath was examined by the Investigating Officer on 10-08-2017 

on the very day of the incident. But he was examined before the court on 

21-11-2017 i.e. about more than three months after recording 

hisstatement by police. So it may not possible for a ordinary human being 

exactly to speak before the court what he stated before the Investigating 

Officer about more than three months ago. Therefore, from that angle, 
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these are minor contradictions which are bound to bear not only for an 

ignorant and illiterate person but also for other rational person. It must 

also be remembered that the evidence given by a witness would very much 

depends upon his power of observation and it is possible that some aspects 

of an incident may be observed by one witness while may not be witnessed 

by another though both are present at the scene of offence. Therefore, the 

aforesaid minor contradictions in the statement of PW 1 cannot change the 

value of extra-judicial confession made by accused to him.     

36.  Another point is to be discussed in the present case is that there is 

no evidence that on the said fateful night in the house of the accused there 

was none other than accused and deceased to suspect any other person to 

assault the victim. There is an evidence in the record that on the said 

fateful night, the wife of the accused has also been to her married 

daughter’s house and stayed there for the night. The wife of the accused 

has already left the house along with her son. Therefore, another 

circumstance may be arisen to suspect the accused in murder of his son 

since there is clear evidence of continuous torture caused by victim to the 

family members of the accused including his wife. 

37. Another point is to be discussed in the present case is that the 

accused failed to explain while his statement was recorded u/s 313 Cr.P.C. 

that how his son was died due to severe fatal injury when on the said night 

it is only he and deceased reside in the house.  

38.  In Munna Kr. Upadhaya @ Munna Upadhaya Vs. State of 

Andhra Pradesh reported in 2012 Crl.L.J. 3068, the Hon’ble Apex Court 

pleased to held –  

 “Statement made by the accused u/s 313 Cr.P.C. serves a 

dual purpose. Firstly, to afford to the accused an 

opportunity  to explain his conduct and secondly, to use 

denial of established facts as incriminating evidence 

against him if the accused given incorrect or false answers 

during the course of his statement u/s 313 Cr.P.C., the 

court draw an adverse inference against him”     
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   In the instant case non-explanation as to the conduct and to deny 

the established fact by the accused can easily drawn an adverse inference 

against him.  

39. In this case, the other circumstances relied by the prosecution are 

as follows :  

  Firstly, the extra-judicial confession made by the accused before 

the PW 1 Sri Humeswar Nath, PW 2 Sri Nabin Nath and PW 5 Rupeswar 

Nath. Second incriminating circumstance appears against the accused is 

that it is the accused who tortured all the family members including the PW 

3 Smti Rina Das, the wife of the deceased, PW 4 Smti Swarna Devi, the 

mother of the deceased.  PW 3, the wife the deceased stated that in the 

year 2005 due to torture by accused she left her matrimonial house with 

her only son Rakesh and since then they resides at her parental house. 

Similarly, the mother of the deceased Swarna Devi stated that her 

deceased son has also tortured them after consuming liquor. He has 

always beaten them after consuming liquor that led to a breach of peace. 

She also admitted that her deceased son was also driven out his wife by 

torturing her but they have borne such torture patiently. Similarly, the 

third circumstance is that the PW 1 himself stated that after came to know 

about the incident he rushed to the house of the accused where he found 

the dead body of the deceased was lying in injured with profusely bleeding, 

then he came out and met the accused   who was sitting in the court-yard 

and on being asked the accused confessed before him that he killed his 

son because how long he bear the torture of his son. PW 2 Sri Nabin Nath 

who also stated that on being came to know about the incident he went to 

the house of the accused, when he asked the accused, the accused told 

him that in the previous night his son assaulted him and even driven him 

out, the deceased forcefully torn his “lagun” then he lost his patience. 

Similarly, PW 5 Rupeswar Nath stated that the deceased was a habitual 

drunker. He always after consuming liquor raised larm and cused atrocities, 

which he knew for last 15 years. For the atrocities caused by accused, his 

wife had to leave her matrimonial house. Accused confessed before him 
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that he has killed his son by means of a solid bamboo. The fourth 

incriminating circumstance is that other than accused and deceased no 

third person was there in the house of the accused where the incident took 

place at night. The fifth incriminating circumstance is that during 

investigation, police has seized the said piece of bamboo vide seizurelist 

Ext. 2 and Ext. 2(1) is his signature. Similarly, PW 2 also put signature Ext. 

2(2) as seizure witness in Ext. 2 seizurelist when police seized the same 

from the house of the accused. The Investigating Officer – PW 7 also 

admitted that during investigation he seized the said solid piece of bamboo 

from the house of the accused vide Ext. 2 seizruelist where he put his 

signature Ext. 2(3). Therefore, the Investigating Officer has seized the said 

solid piece of bamboo from the house of the accused which the accused 

used in assaulting the deceased. The sixth incriminating circumstance is 

that the PW 6 Dr. Mridurupam Medical Officer, who conducted post 

mortem on the dead body of the deceased found laceration present over 

left parietal area, size is 5 x 3 x 2 cm with fracture of underlying bone. 

Another lacerated wound present over right frontal scalp size is 3 x 2 x 1 

cm with fracture of underlying bone. The doctor opined that the death 

occurred due to brain injury caused by blunt object and time since death 

more than 12 hours approximately. It may be mentioned that the doctor 

conducted post mortem on 11-08-2017 at about 2.50 p.m. and according 

to the prosecution story, the deceased was died on 09-08-2017 at night, 

therefore, approximate proximity of the time in between the death of the 

deceased and the post mortem is found to be quite reasonable. The 

seventh incriminating circumstance is that according to the FIR, the 

incident took place on 09-08-2017, thereafter, on 10-08-2017 at about 

1.30 p.m. accused himself informed the matter to the villagers and village 

headman. Lastly, accused simply denied his guilt but failed to explain in 

details in section 313 Cr.P.C. how his son sustained such a severe lacerated 

as well as fracture injury while the deceased lives with him at the time of 

incident.        
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40. All these facts taken cumulatively form a chain so complete that 

there is no escape from the conclusion that within all human probabilities 

that it is none but accused who killed the deceased by assaulting him with 

a piece of solid bamboo. These established circumstances did not admit of 

explanation of any other hypothesis then that of the guilt of the accused Sri 

Khira Nath.  The above circumstances would show that the accused person 

intentionally assaulted his son with a solid piece of bamboo causing him 

sever injuries.  When once the ingredient of intention is established then 

the person would be murdered as such, the grave and severe injury was 

sufficient in ordinary course of nature to cause death.   

41. Regarding “motive”, the Hon’ble Supreme Court in the case of 

Sardul Singh Vs. State of Hariyana reported in AIR 2002 SC 

3462, observed that -  

“ „motive‟ which is not always capable of precise proof, if 

proved, may only lend additional support to strengthen 

the probability of commission of the offence by the 

persons accused but the absence of proof does not ipso 

facto warrant of acquittal.” 

42.  In the instant case, the motive proved was apparently 

inadequate, although it might be possible. 

43. From the positive evidence of witnesses and circumstances, it 

can be easily held that the injuries sustained by the victim ultimately 

caused to death because of severe assault of the accused person 

with a solid piece of bamboo.  

44.  The question is whether the death of Krishna Nath can be 

construed to be a culpable homicide amounting to murder or not 

amounting to murder? 

 It has already stated that in the night of 09-08-17 as rearlier 

the deceased took quarrel with his father (accused) as usual     

manner under the influence of liquor. It also appears from the 

evidence of prosecution witnesses that the wife of the deceased has 

also left her matrimonial house on 26-09-2005 due to severe 
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unbearable torture of the accused. There is an ample evidence that 

the deceased has continuously tortured the accused and other family 

members after consuming liquor in a severe mood. On the said 

fateful night the deceased assaulted the accused repeatedly by 

consuming liquor and due to unbearable torture caused by deceased, 

accused assaulted his own son as a result, he sustained fatal injury 

ultimately led to death. But the accused even after assaulting his son 

did not fled away from the scene rather in the next morning on 

arrival of PW 1 Homeswar Nath and village headman PW 2 Nabin 

Nath, while they asked the accused how the incident took place, 

then accused stated that in the previous night, the deceased 

assaulted him, he even driven him out, then he lost his patience and 

assaulted his son by means of a piece of bamboo. The evidence of 

PW 1, PW 2 and doctor indicated that deceased did so only after 

consuming liquor and there is no any evidence that accused 

assaulted his son in such an aggravated form with intent to kill. 

Besides that, accused being the father difficult to have intention to 

kill his own son. This conduct of the accused clarified his repentance 

over his own act that he ended the life of his own son. All these 

aspects, if taken together, will prove that accused never intended to 

kill his own son.  

45. Accordingly, I do not think that the prosecution has able to 

prove the charge u/s 302 of the IPC against the accused. On the 

other hand, the evidence of regular quarrel took place between the 

accused and deceased, particularly, after taking liquor and 

subsequently assaulted the deceased, is sufficient to indicate that 

the culpable homicide was not amounting to murder.  

46. Since I have come to the conclusion that the offence comes 

within the provision of section 304 of the IPC, it is required to 

ascertain from the materials on record, whether the offence would 
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come under Part- I or Part –II of the section. Assault by a piece of 

bamboo by the accused is sufficient to indicate his main intention 

was to assault only to overpower the victim and if he had any 

intention to cause death, he could have used other weapon or 

means. Besides that, accused after assaulting the deceased did not 

fled away from the scene to prevent the arrest rather while he met 

PW 1 and 2 he confessed his guilty with reason. The evidence on 

record does not disclose such intention of causing death, for which, 

we ruled out the possibility of convicting the accused under Part-I of 

section 304 of the IPC. On the other hand, after considering the 

evidence on record and the circumstances and several injuries on the 

person of the victim, I have come to the conclusion that the accused 

was aware or had the knowledge that the injuries were likely to 

cause death but without any intention to cause death or to cause 

injuries as was likely to cause death. Accordingly, I hold and 

conclude that accused Khira Nath is to be guilty under Part-II of 

section 304 of the IPC and hence he is convicted u/s 304, Part-II 

of the IPC.      

47.   Heard the accused person on the point of sentence where he 

stated that he is an ailing 81 years old person. He is the only earning 

member of his family. He has an old aged wife who is solely depend 

upon his income. He is suffering from severe cataract, immediately 

required operation for both the eyes. Moreover, he has been in jail 

hajot for a long period. Hence, praying for leniency.  

48. Heard the learned Legal Aid counsel on the point of sentence 

and learned Public Prosecutor, Sonitpur, Tezpur.  

 To fortify the argument on the sentence hearing, learned 

Legal Aid counsel for the accused submitted the following case laws : 

1. State of U.P. Vs. Indrajeet @ Sukhana, reported in 

AIR 2000(SC) 3158. 
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2. State of Assam Vs. Abdul Jalil & Ors reported in 2002 

(1) GLT 612.  

3. Keram V.s State of U.P. reported in AIR 1978 SC 35 

and  

4. Alu Ram VS Mukhna @ Other reported in 2004 

Crl.L.J. 4674.   

 

49.   In considering the circumstances leading to commission of 

crime, I convict the accused Sri Khira Nath u/s 304, Part-II of the 

Indian Penal Code and sentence him with Rigorous Imprisonment for 

period of 4 (four) years and a fine of Rs. 500/- (Rupees Five 

Hundred) only in default R.I for two months. 

50. It appears from the record that accused is a married person. 

He has committed culpable homicide of course not amounting to 

murder to his own son.   

51. On the other hand, accused has his wife, two daughters which 

were married, his daughter-in-law i.e. wife of the deceased along 

with her son reside at her parental house. Under such circumstances, 

I think this is a fit case for victim’s compensation, as such, an 

amount of Rs. 80,000/- (Rupees eighty thousand only) is awarded as 

victim’s compensation to the wife and son of the deceased.  

52. The learned Secretary, DLSA, Sonitpur, Tezpur, is directed to 

award the said victim’s compensation of Rs. 80,000/-  to  the wife 

and son of the deceased who had left their matrimonial house in the 

year 2005 due to unbearable torture of the deceased. 

53.  Let a copy of this order be given to the Secretary, DLSA, 

Sonitpur, Tezpur.   

54. The period of detention of accused person, during 

investigation, enquiry or trial, if any, be set off against the 

substantive sentence of imprisonment u/s 428 of the Cr.P.C. 
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55. Let a free copy of judgment and order be served to the 

accused persons. 

56.  Let another copy of Judgment and order be sent to the Ld. 

District Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 

Cr.P.C. 

57.   Let the G.R Case No. 3032/17 be sent to learned committal 

Court along with a copy of Judgment.  

58.  Given under my Hand and Seal of this Court on this the 14th 

day of May, 2018. 

 

                        (A.K. Borah) 
          SESSIONS JUDGE,   
                    SONITPUR: TEZPUR 
 Dictated and corrected by me 

 
 
 
(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR    
 
 
 
Dictation taken and transcribed by me:   
 
 
( R. Hazarika), Steno     
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APPENDIX 
Prosecution Witness 

 

1.  Prosecution Witness No.1 :- Sri Humeswar Nath, complainant, 
2.  Prosecution Witness No.3 :- Sri Nabin Nath 
3.  Prosecution Witness No.3 : Smt Rina Devi 
4.  Prosecution Witness No.4 :- Smt Swarna Devi 
5.  Prosecution Witness No.5 :- Sri Rupeswar Nath 
6.  Prosecution Witness No.6 :- Dr. Mridurupam Gogoi.  
7.  Prosecution Witness No.7 :- ASI Lakhiram Terang 
8.  Prosecution Witness No.8 :- SI Lakhi Kalita.   

    
EXHIBITS. 

 Exhibit 1    :     Ejahar 
 Exhibit 2    :     seizurelist 
 Exhibit 3    :     Inquest report. 
 Exhibit 1(1), 2(1) and 3(1) :     Signature of Humeswar Nath. 
 Exhibit 2(2) and 3(2)  :     Signature of Nabin Nath    
 Exhibit 4   :     Post mortem report 
 Exhibit 4(1)   :     signature of the Dr. Mridurupam Gogoi. 
 Exhibit 2(3)   :     signature of ASI Lakhiram Terang. 
 Exhibit 5   :     Sketch map 
 Exhibit 6   :     Charge sheet 
 Ext. 5(1), 2(4),3(3) &6(1)   :     Signature of SI Lakhi Kalita. 
 
 

MATERIAL EXHIBITS. 

 

M. Ext. 1   : Seized solid bamboo 
  
 
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 


